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Cablevision Systems Corporation, on behalf of its affiliates (collectively, “Cablevision”)

hereby submits this Petition for a Determination of Effective Competition (“Petition”), pursuant

to Sections 76.6, 76.7, 76.905 and 76.907 of the rules and regulations of the Federal

Communications Commission (“Commission”), to request that the Commission determine that

Cablevision faces effective competition in the above-captioned service areas in New York.

INTRODUCTION AND SUMMARY

Under the standards set forth in the Cable Act (the “Act”), a cable system is subject to

effective competition if the franchise area is “served by at least two unaffiliated multichannel

video programming distributors each of which offers comparable programming to at least 50

percent of the households in the franchise area,” and “the number of households subscribing to

multichannel video programming other than the largest multichannel video programming

distributor exceeds 15 percent of the households in the franchise area” (“Competing Provider

Test”).1/ As set forth below, DirecTV and EchoStar’s DISH Network offer comparable service

throughout Cablevision’s service areas in the following New York communities: Amenia town,

Clinton town, Dover town, East Fishkill town, Kent town, Marlborough town, Millbrook village,

Millerton village, North East town, Pine Plains town, Union Vale town, Stanford town, Plattekill

town, Washington town, Atlantic Beach village, Old Westbury village, Greenville town,

Minisink town, Unionville village, Bellport village, Greenport village, Tuxedo Park village, and

Florida village (collectively, “Communities”).2/

1/ 47 U.S.C. § 543(l)(1)(B)(i),(ii); 47 C.F.R. § 76.905(b)(2).
2/ According to Cablevision’s records, the New York Public Service Commission regulates the
Basic service tier rates for the following communities: Atlantic Beach village, Bellport village, Florida
village, Greenport village, Tuxedo Park village, Clinton town, Dover town, Millbrook village, Pine
Plains town, Union Vale town, Washington town, Plattekill town, Old Westbury village. While
Cablevision’s records indicate that the remaining above-captioned communities have not obtained
certification to regulate Basic service tier rates, nor delegated such authority to the New York Public
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Data submitted with this Petition demonstrate that over fifteen percent (15%) of the

households in each of the Communities subscribe to a multichannel video programming

distributor (“MVPD”) other than Cablevision. Thus, the Competing Provider Test is met in each

of the Communities. Accordingly, the Commission should find that Cablevision meets the Act’s

standard for effective competition in each of the Communities, and that the franchise area is no

longer subject to rate regulation.3/

I. CABLEVISION SATISFIES THE COMPETING PROVIDER TEST FOR
EFFECTIVE COMPETITION IN EACH OF THE COMMUNITIES

A. Competing Providers Offer Comparable Programming to over Fifty Percent
of the Households in each of the Communities

Competing providers, none of which are affiliated with Cablevision, are available and

offer comparable programming to more than fifty percent (50%) of the households in each of the

Communities. DirecTV and Echostar’s DISH Network offer service in each of the

Communities.

The Commission previously has found that “DBS service is presumed to be technically

available due to its nationwide satellite footprint,”4/ and “presumed to be actually available if

households in the franchise area are made reasonably aware that the service is available” and

Service Commission, Cablevision files the instant petition in order to obtain a determination of effective
competition and Commission confirmation that it cannot be subject to rate regulation in such
communities, specifically: Amenia town, Greenville town, Millerton village, Minisink town, Unionville
village, North East town, Stanford town, East Fishkill town, Kent town, Marlborough town. See, e.g.,
Bresnan Communications, LLC, Petition for Determination of Effective Competition in 28 Communities
in Colorado, 26 FCC Rcd 6137, ¶ 1 (2011) (granting effective competition for communities that were not
rate regulated and noting that Bresnan was seeking “formal exemption from the beginning of regulation
under current conditions”).
3/ 47 U.S.C. § 543(a)(2).
4/ See, e.g., Time Warner Entertainment - Advance/Newhouse Partnership d/b/a Time Warner
Cable, Petition for Determination of Effective Competition in Nineteen California Franchise Areas, 20
FCC Rcd 15709, ¶ 3 (2005); Jones Intercable, Inc., Petition for Determination of Effective Competition,
15 FCC Rcd 7257, ¶ 4 (2000) (“Jones Intercable”).
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reception equipment and subscription service is similarly reasonably available.5/ Under the

Commission’s rules and procedures for effective competition proceedings, DirecTV and DISH

Network are presumptively available to cable subscribers in any franchise area.6/ The

Communities are within the satellite footprint of DirecTV and Echostar’s DISH Network. The

Commission’s rules further provide that there must be no regulatory, technical, or other

impediments to households taking the competitors’ programming service.7/ Cablevision is not

aware of any local regulations prohibiting reception by home satellite dishes or placement of

home satellite dishes on local property to receive satellite services.

Households may be made “aware” of the availability of competing services and

equipment “through any sort of local, regional, or national media, provided that such media

reach the community in question.”8/ As the Commission has recognized, DBS service “is well

known nationwide and is advertised continually in media that reach every part of the country,

even if not in every local newspaper.”9/ Residents in each of the Communities are aware of the

5/ See, e.g., Bright House Networks, Petition for Determination of Effective Competition in Six
Communities in California, 23 FCC Rcd 16992, ¶ 5 (2008) (“Bright House Networks”); Subsidiaries of
Cablevision Systems Corporation, Petitions for Determination of Effective Competition in 101
Communities in New Jersey, 23 FCC Rcd 14141, ¶ 5 (2008); Liberty Cablevision of Puerto Rico, Ltd.,
Petition for Determination of Effective Competition in Seven Local Franchise Areas in the
Commonwealth of Puerto Rico, 21 FCC Rcd 11995, ¶ 5 (2006); Jones Intercable ¶ 4; see also
Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992,
Rate Regulation, 8 FCC Rcd 5631, ¶ 32 (1993) (“Cable Order”).
6/ Mountain Cable Company d/b/a Adelphia Cable Communications, et al., 14 FCC Rcd 13994, ¶
15 (1999) (“Mountain Cable”) (determining that DBS providers that provide nationwide service are
presumed to satisfy the 50 percent threshold); Cable Order ¶ 32; Reexamination of the Effective
Competition Standard for the Regulation of Cable Television Basic Service Rates, 6 FCC Rcd 4545, ¶ 42
n.52 (1991) (presuming DBS service to be available nationwide when any one DBS licensee begins
operations).
7/ 47 C.F.R. § 76.905(e).
8/ Cable Order ¶ 32; see also Mediacom Southeast, LLC, Four Petitions for Determination of
Effective Competition in Twenty-One Local Franchise Areas, 21 FCC Rcd 3506, ¶ 3 (2006) (“Mediacom
Southeast”) (accepting evidence of national advertising for DBS service).
9/ I/M/O of Time Warner Entertainment-Advance/Newhouse Partnership, Petition for
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availability of competing service from DBS providers via television advertising spots that run in

the area,10/ as well as through print advertisements in national publications, and service,

marketing and promotional materials available to any resident with an Internet connection.11/

DirecTV’s website advertises new customer packages for $29.99 per month for one year, which

provides more than 140 channels, plus free HBO, Starz, Cinemax and Showtime for three

months, and a free HD DVR and three HD Receivers upgrade.12/ The DISH Network’s website

advertises new customer packages for $29.99 per month for more than 120 channels, plus free

HBO, Starz, Cinemax and Showtime for three months and free HD for life.13/

Thus, “[g]iven the saturation of DBS advertising on all facets of today’s media,” it would

be difficult to argue that residents in each of the Communities are not reasonably aware of the

availability of DBS services.14/ As the Commission has recognized, “[a]s long ago as 2005,

DirecTV and DISH became the second and third largest MVPDs in the country, with tens of

millions of subscribers.”15/ Indeed, the Commission’s most recent Video Competition Report

indicates that DBS subscribers represent 29.2% of all MVPD subscribers nationwide.16/ Thus,

Determination of Effective Competition in Wilson, North Carolina, 26 FCC Rcd 3829, ¶ 7 (2011) (“Time
Warner 2011 Order”).
10/ Exhibit 1, Declaration of Paul Jamieson (“Jamieson Declaration”); see Exhibit 2 (examples of
print and television advertisements).
11/ See Exhibit 2; see also Cathy Woodruff, DirecTV Dish Lands on Wrong Albany Roof, THE

TIMES-UNION (June 13, 2010) (reporting on an incident involving local DirecTV subscribers in Albany,
NY); Craig Wolf, Cable TV vs. Satellite: Which is Best for You?, THE JOURNAL NEWS (Jan. 11, 2007)
(reporting on the growing popularity of satellite in the Hudson Valley region).
12/ http://www.directv.com/DTVAPP/index.jsp (last viewed February 28, 2012).
13/ http://www.dish.com/entertainment/packages/ (last viewed February 28, 2012).
14/ Charter Communications Petitions for Determination of Effective Competition in Mount Vernon,
Okawville, Salem and Richmond, Illinois, 21 FCC Rcd 3400, ¶ 6 (2006).
15/ Time Warner 2011 Order ¶ 7.
16/ Annual Assessment of the Status of Competition in the Market for the Delivery of Video
Programming, Thirteenth Annual Report, 24 FCC Rcd 542, ¶ 8 (2009) (“13th Video Competition
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residents of the Communities “may be deemed reasonably aware of the availability of DBS

services.”17/

The programming offered by DirecTV and Echostar’s DISH Network is comparable to

that offered by Cablevision in the Communities. The Commission has defined programming to

be “comparable” when it offers “at least 12 channels of video programming, including at least

one channel of nonbroadcast service programming.”18/ Cablevision’s system serving the

Communities offers more than 60 channels of video programming,19/ while DirecTV and DISH

Network both offer well over 100 channels, including substantial non-broadcast service channel

offerings.20/ The Commission has “consistently found that the programming of both DBS

providers satisfies the programming comparability component of the competing provider

effective competition test.”21/

B. Competing MVPDs Serve More than Fifteen Percent of the Households in
each of the Communities

A cable operator is subject to effective competition if more than fifteen percent (15%) of

the households in its franchise area subscribe to programming services offered by alternative

Report”). The Commission also found that “almost all consumers are able to obtain programming
through over-the-air broadcast television, a cable service, and at least two DBS providers.” Id. ¶ 4.
17/ Mediacom Illinois LLC, Mediacom California LLC; Petitions for Determination of Effective
Competition in Ten Local Franchise Areas in Illinois and in Ridgecrest, California, 22 FCC Rcd 13059, ¶
3 (2007); WaveDivision VI, LLC, Mediacom California LLC, Mediacom Illinois LLC; Petitions for
Determination of Effective Competition in Various California and Illinois Communities, 22 FCC Rcd
13171, ¶ 3 (2007).
18/ 47 C.F.R. § 76.905(g); see also Charter Communications Petition for Determination of Effective
Competition in Various Nevada Communities, 21 FCC Rcd 11268, ¶ 3 (2006).
19/ Exhibit 3.
20/ Exhibit 4.
21/ The Helicon Group, L.P. d/b/a Charter Communications, 17 FCC Rcd 16632, n.8 (2002); see
also Mediacom Wisconsin LLC Two Petitions for Determination of Effective Competition in Seven Local
Franchise Areas, 21 FCC Rcd 3368, ¶ 3 (2006).
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MVPDs.22/ The subscribers of all unaffiliated MVPDs, other than the largest, may be aggregated

to satisfy this 15% threshold.23/ Effective competition, therefore, is calculated by adding the total

of all subscribers to all MVPDs other than Cablevision.24/ As noted above, in each of the

Communities, these MVPDs include DirecTV and EchoStar’s DISH Network.

In each of the Communities, Cablevision is either the largest MVPD or, in combination

with another MVPD, serves more than 15% of the community.25/ The Table below provides

occupied household data for each of the Communities, which is based on the most recent Census

information available.26/ DBS subscribership data compiled by the Satellite Broadcasting and

22/ 47 U.S.C. § 543(l)(1)(B)(ii); 47 C.F.R. § 76.905(b)(2).
23/ Time Warner Entertainment Co., L.P. et al. v. FCC, 56 F.3d 151, 189 (D.C. Cir. 1995); Mountain
Cable ¶ 14.
24/ See, e.g., Mediacom Minnesota LLC Petition for Determination of Effective Competition in
Various Minnesota Franchise Areas, 21 FCC Rcd 11742, ¶ 9 (2006).
25/ Exhibit 1, Jamieson Declaration. See Time Warner Cable Inc., Petition for Determination of
Effective Competition in 105 Franchise Areas in Ohio, 25 FCC Rcd 14422, ¶ 6 (2010) (“Petitioner asserts
that it is the largest MVPD in some of the Attachment A and B Communities and that, in others, both it
and the DBS providers have subscribership exceeding 15 percent. Petitioner correctly asserts that,
assuming the validity of these subscribership numbers, it is subject to effective competition in the latter
Communities. If Petitioner is the largest MVPD there, then the DBS providers’ subscribership exceeds
15 percent. On the other hand, if one of the DBS providers is the largest MVPD, then the combined
subscribership of Petitioner and the other DBS provider exceeds 15 percent. Either way, the
subscribership of the MVPDs other than the largest one exceeds 15 percent.”); see also Comcast Cable
Communications, LLC, Petitions for Determination of Effective Competition in Various Colorado
Communities, 25 FCC Rcd 13678, n.14 (2010) (noting that in certain communities, “both the Comcast
penetration figure and the aggregate DBS figure clearly exceed 15 percent. Comcast argues that it is
subject to effective competition because in addition to DBS penetration exceeding 15 percent of the
occupied households, the number of Comcast subscribers also exceed 15 percent and the Commission has
recognized that in such cases the second prong of the competing provider test is satisfied.”).
26/ 2010 Census Occupied Housing Data was used for all of the communities with the exception of
Kent, NY and Marlborough, NY. Cablevision’s franchise areas in both Kent and Marlborough
encompass only a small portion of each of those municipalities. For franchise areas that cover only a
portion of a municipal area, MBC only has access to 2000 Census occupied housing data. A copy of the
relevant Census data is attached hereto as Exhibit 5. The Commission has stated that for purposes of
calculating effective competition, it will accept Census data as reliable, as long as cable operators use the
most recently available data. See, e.g., Marcus Cable Associates d/b/a Charter Communications,
Petitions for Determination of Effective Competition, 16 FCC Rcd 14435, ¶ 3 n.8 (2001); MCC Iowa,
LLC & Mediacom Iowa, LLC Petition for Determination of Effective Competition in Various Local
Franchise Areas, 21 FCC Rcd 3457, ¶ 4 (2006). For Kent and Marlborough, MBC determined the
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Communications Association (“SBCA”) and Media Business Corp. (“MBC”) for each of the

Communities is also listed in the Table.27/

Franchise Area CUID # Census
Occupied

Households

DTH
Subscribers

DTH
Penetration

Amenia, NY NY0657 1741 311 17.86%
Clinton, NY NY1676 1602 349 21.79%
Dover, NY NY0213 3259 680 20.87%
East Fishkill, NY NY0275 9512 1541 16.20%
Kent, NY NY1897 18 3 16.67%
Marlborough, NY NY0306 30 141 22.28%
Millbrook, NY NY1142 691 691 20.69%
Millerton, NY NY1143 396 140 35.35%
North East, NY NY1141 1259 296 23.51%
Pine Plains, NY NY1462 1007 479 47.57%
Union Vale, NY NY1461 1708 367 21.49%
Stanford, NY NY1475 1496 361 24.13%
Plattekill, NY NY0307 3861 655 16.96%
Washington, NY NY0658 1956 298 15.24%
Atlantic Beach, NY NY0932 857 857 17.27%
Old Westbury, NY NY1096 1073 236 21.99%
Greenville, NY NY1694 1504 258 17.15%
Minisink, NY NY1355 1485 335 22.56%
Unionville, NY NY1354 231 67 29.00%
Florida, NY NY0674 1031 201 19.50%
Bellport, NY NY0581 921 162 17.59%
Greenport, NY NY0176 820 176 21.46%
Tuxedo Park, NY NY0939 248 42 16.94%

The DBS subscribership data is current as of November 30, 2011,28/ and the zip codes used by

SBCA to compile the data are set forth in Exhibit 7.

occupied households for the specific franchise areas by using a statistical allocation method that relied
upon the most recent housing data for the portions of those two municipalities served by Cablevision.

27/ Data on direct-to-home (“DTH”) DBS subscribership is at Exhibit 6. The Commission routinely
has accepted data from SBCA and MBC. See, e.g., Mediacom Southeast ¶ 4; Texas Cable Partners, L.P.,
Petition for Determination of Effective Competition, 16 FCC Rcd 4718, ¶ 8 (2001); see also Texas Cable
Partners, L.P., Petition for Determination of Effective Competition in Certain Communities in Texas, 16
FCC Rcd 4886, ¶¶ 3-6 (2001).
28/ Exhibit 6.
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The data demonstrates that Cablevision faces effective competition in each of the

Communities because competing providers serve more than 15% of all households in each of the

Communities.29/ Accordingly, pursuant to the Commission’s rules, the basic service tier and

associated equipment and installation rates in each of the Communities should be deregulated

because Cablevision has demonstrated the presence of effective competition under the

Competing Provider Test.

29/ Cablevision utilized 5-digit DTH subscriber data obtained from SBCA to compute the franchise
area competing provider penetration data shown in the Table for the Communities. See, e.g., Comcast
Cable Communications, LLC, Petition for Determination of Effective Competition in Nine Texas
Communities, 26 FCC Rcd 7709, ¶ 18 (2011) (noting that the Commission has “repeatedly declined to
require the use of nine-digit zip code-based data in showings of competing provider effective
competition” and “consistent with [] longstanding practice” accepted the five-digit zip code information
provided by Comcast); Public Notice, Commission Clarifies Standards for Evidence of Competing
Provider Effective Competition for Cable Service, 24 FCC Rcd 8198 (2009) (“After further consideration,
the Commission will not require the use of Nine-Digit data in any showing of competing provider
effective competition. Rather, the Commission will, as it has in the past, entertain filings by cable
operators using Five-Digit, Nine-Digit, or other kinds of evidence.”).




















































































































































































































